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McRAE, PRESIDING JUSTICE, FOR THE COURT:
1.  Missssppiinmatesgpped thedismiss of their complaint ageing theMissssppi PardleBoard and
catain members which dleged that Parole Board members had abused their discretion in denying pardle
totheseinmates. Theinmatesdam errorswith regard to drcuit court jurisdiction, Parole Board discretion,
equd protection violaions, and ganding asto plaintiff Anthony Miller. Finding no eror inthelearned trid

judges ruling, we hald that the Circuit Court of Sunflower County, Missssippi, did not have jurisdiction



over this matter. Since we &firm asto the issue of lack of jurisdiction, we are not congdering the two
remaining issuesfor review, those being: (1) whether the Parole Board abused its discretion or violated
the plaintiffs rights to equa protection under the United States Condgtitution; and (2) whether plaintiff
Anthony Miller hed ganding to participatein this action snce heisnat alegegble for aparale hearing until
September 2003.
FACTSAND PROCEEDINGSBELOW

2. Rantffs Jarvious Catton ("Cotton™), Carl David Grubb (“Grubl"), William Rankin ("Rankin®),
Glemn Pary McWilliams(*McWilliams'"), Howard Jennings (" Jennings'), Plez Curry (“Curry™"), Johnny Lee
Hemphill ("Hemphill"), James Glascow ("Glascow™"), Samud Ritchford (*Pitchford”), and Anthony Miller
("Mille™) (collectivdy "Plaintiffs’) are dl inmates in the Misdsippi Sate Penitentiary in Parchmen,
Missssppi. All were sentenced to life imprisonment with the possbility of parole, and some were
sentenced to additiond termsin prison for various other arimes to be served consecutivey with their life
terms. The various crimes for which the plantiffs were convicted indude murder, armed robbery, and
aggravated assault!  The plaintiffs have dready served anywherefrom eght to twenty-four yearsof their
sentences.

18.  Allof theplantiffs, excgot Miller, have been conddered for parole and been denied pardle by the
Missssppi date Parole Board ("Parole Board").  Grubb and Glasgow have been conddered for and
denied paroletwo times. Cotton, Curry, and Rankin have been conddered for and denied parole three
times McWilliams and Hemphill have been consdered for and denied parole four times Fitchford hes

been congdered for and denied parole six times. Jennings has been congdered and denied parole severd

1 The record does not reflect the specific crimes for which Grubb, Jennings, Curry, Glasgcow,
Pitchford, and Miller were convicted. The record only indicates that al received alife sentence with

parole digibility.



times? In denying these inmates parole, the pardle board judtified their actions by listed the following
factors:
()  Thesiousnaure of the offense
(2  Thenumber of offenses committed;
(3 A paliceand/or juvenilerecord,
(4 A higory of vidlence
(5  Psychdogicd or Psychidric higory;
(6) A higory of drug or dcohal abuse;
(7)  Crimes committed while incarcerated;
(8) Inditutiond disciplinary reports
9 A prior fdony conviction;
(100  Community Opposttion;
(1) Inauffident time sarved;

(12) The board is of the opinion thet socid, mentd, or educationd resources are
lacking which are necessary to function successfully on pardle; and

(13)  The board bdieves that the ability or willingness to fulfill the obligation of alaw
abiding citizenislacking, pursuant to Section 47-7-17 of theMiss. Code Ann., as
amended.

Miller was not digible for parde review until September of 2003.
4. OnNovember 14, 2001, the plaintiffs filed a complaint in the Circuit Court of Sunflower County,
Missssppi. The complant damed vidaions of the Eighth Amendment, Fourteenth Amendment, Miss

Code Ann. 8 47-7-3, and Miss. Code Ann. 8§ 47-7-17. The complaint aleged that eech plaintiff hed

2 The record only states that Jennings has been denied parole "severa times." The record does
not state the specific amount of times McWilliams was considered for and denied parole.
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been denied equd protection and subjected to crud and unusud punishment by the Parole Board's
repested denid of parole. They argued that the factors utilized by the Parole Board were arbitrary and

incgpable of change, therefore effectively they were baing denied the chance to even seek pardle. The
plantffs sought as rdief (1) a declaratory judgment as to the uncondtitutiondity of the Parole Board's
methods and practices; (2) adedaraory judgment asto the uncondtitutiondity of the factors used by the
Pardle Board initsdeterminations; (3) adedaratory judgment asto the Parole Board's abuse of discretion
asto itsimplementation of the factors supplied in Miss. Code Ann. 88 47-7-3, 47-7-5, & 47-7-17; (4)

a dedlaratory judgment finding the Parole Board's determinations to be an abuse of discretion; (5) a
dedaaory judgment finding the Parole Board'sdeterminations asto time served isan abuse of discretion;

(6) adedaratory judgment finding the Parole Board's determinations regarding community opposition as
afactor under Miss. Code Ann. § 47-7-17 isaviolation of the Equal Protection Clause of the Fourteenth
Amendmeat; (7) injunctive rdief enjoining the Parole Board from repeetedly using the same factors with
each hering; (8) injunctive rdief enjoining the Pardle Board from repeatedly using community opposition
asafactor a each hearing; (9) injunctiverdief enjoining the Parole Board from repestedly using ther belief
of unwillingnessto become alaw abiding dtizen asafactor without providing evidentiary support for such
condusion; (10) injunctiverdief enjaining the Pardle Board from denying the plaintiffspardlewhilegranting
other smilarly Stuated inmates pardle; (11) anaward of plaintiffs costsand disbursements associated with
thisaction; and (12) an award of any other equitable rdlief the court finds proper. The complaint assarts
that juridiction isbased on Barrett v. Miller, 599 So.2d 559 (Miss. 1992) and Article 3, Section 24
of the Missssppi Condiitution.  Venue was daimed to be basad on Rules 57 and 65 of the Missssppi

Rules of Civil Procedure



.  On December 4, 2001, the Mississppi Parole Board, Dondd B. Pope, Morris Scott, Marilyn
Starks, Parida Miller, and Kareem West ("Defendants’) filed an answer which st forth affirmetive
defenseswhichinduded (1) lack of jurisdiction; (2) falureto sateadam uponwhich rdief can begranted;
and (3) Miller has no standing.
6.  On December 19, 2001, the Circuit Court of Sunflower County issued an order dismissing
plantiffs complaint with prudice. The Court found thet the Parole Board has exdusive authority to grant
or deny parole under Miss. Code Ann. § 47-7-5 with absolute discretion. See Scalesv. Miss. State
Parole Bd., 831 F.2d 565, 566 (5th Cir. 1987). Each plantiff, who isdigible for parole, hasrecaived
dl that isconditutiondly mandeted, thet being ahearing.  All plaintiffswere given achanceto presant ther
reasons for parole and the Board, usng datutory factors, determined dl to be unentitled for pardleat this
time. He dso found that Rlantiff Miller had no ganding snce heisnot even digiblefor parde Fromthis
adverse ruling, the inmates now gppedl.

DISCUSSI ON
7. Quedions of law are reviewed de novo. Meeksv. State, 781 So.2d 109, 111 (Miss. 2001)
(quating Brown v. State, 731 So.2d 595, 598 (Miss. 1999)).

l. WHETHER THE CIRCUIT COURT HAD JURISDICTION OVER
THISMATTER.

18.  Theplantffsarguethat juristiction in the Circuit Court of Sunflower County is proper Sncethey
are presently domidciled in Sunflower County at the Missssppi Department of Correctionsin Parchmen,
Missssppi. They argue thet the Parole Board is a date agency, therefore conditutiond and abuse of

discretion daims are proper in the drcuit court of the plaintiffs county of resdence.



19.  The Sate arguesthat there are cartain indances where a circuit court does have jurisdiction over
metters such as these, but under the present circumstances the Circuit Court of Sunflower County |lacked
juridiction. The State argues, and the drcuit court found, thet the plaintiffs failed to Sate sufficient facts
in ther complaint to vest the circuit court with jurisdiction.

110. There are two judtifications for the drcuit court's dismissd of this action based on lack of
juridiction. Frgt, satutorily thecircuit court had no authority to adjudicatethe matters presented. Itiswel
settled thet "[ 4 right of gpped isdatutory.” Bickhamv. Dep't of Mental Health, 592 So.2d 96, 97-
98 (Miss 1991) (citations omitted). "A dreuit court has no authority to judicdly creste aright of apped
from an adminigrative agency in the absence of dear datutory authority therefore” 1d. at 98. SnceTitle
47, Chapter 7 does not contain a datutory mandate granting drcuit courts jurisdiction over gppedls
concerning the denid of pardle, the circuit court was correct in dismissing the petition due, in part, to lack
of jurisdiction.

f11.  Second, dthoughaconditutiond chdlengecanjudify theassertion of jurisdiiction, under the present
drcumgances the plaintiffs failed to date a daim auffident for the drcuit court to assart juridiction.
Although it is recognized that Missssppi courts have a duty to hear and adjudge cases concerning
conditutiond isues despite a Satutory mandate, that duty only arises when cartain criteria are met.
Barrett v. Miller, 599 So0.2d 559, 564 (Miss. 1992) (citing Starnes v. City of Vardaman, 580
So.2d 733, 737 (Miss. 1991); City of Mound Bayou v. Johnson, 562 So.2d 1212 (Miss. 1990);
Marx v. Truck Renting & Leasing Assn, Inc.,, 520 So.2d 1333, 1346 (Miss. 1987)). The
plantiffs complant failed to adequatdy sate adam upon which thedrcuit court could assart jurisdiction.
The complaint dleged the Parole Board had abused its discretion in vidlation of the Congtitution. The
complant cdled for the circuit court to review the board's determinations. By Satute, the Parole Board
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isgiven"absolutediscretion” to determinewho isentitled to paralewithin the boundaries of factors st forth
inMiss. Code Ann. §47-7-3. See Miss Code Ann. §47-7-5; Scalesv. Miss. State Parole Bd., 831
F.2d 565, 566 (5th Cir. 1987); Shanksv. State, 672 So.2d 1207, 1208 (Miss. 1996). Additiondly,
the Parole Board isthe only determiner of parole. 1d. Miss Code Ann. § 47-7-5(3) datesthat "[t]he
[parol€] board shdl haveexclusive responghiility for thegranting of paroleasprovided by Section 47-7-
3and47-7-17." Thiscontral isindependent of thecrcuit court'ssentencing authority. Mitchell v. State,
561 So.2d 1037, 1039 (Miss.1990); Haynesv. State, 811 So0.2d 283, 285 (Miss. Ct. App. 2001). For
these reasons, the plaintiffs complaint, which in essance requested the dircuit court to determine parole
digibility, was properly dismissad as adam for which the arcuit court had no jurisdiction.
. WHETHER THE PAROLE BOARD ABUSED ITSDISCRETION OR
VIOLATEDTHEPLAINTIFFS RIGHT TOEQUAL PROTECTION

UNDER THE UNITED STATESCONSTITUTION.

.  WHETHER PLAINTIFF ANTHONY MILLER LACKED
STANDING TO BRING THISACTION.

712. Havingfound that thedircuit court lacked jurisdiction to adjudicate the action, we need not address

the merits of these issues®

3 For the record, we are not, as the concurring opinion assarts, holding that the circuit court
lacks jurisdiction in al matters which touch upon parole. What we are holding is that in a Stuation such
asthis, where the inmates are gppedling to the circuit court for a determination asto their parole
digibility, the circuit court lacks jurisdiction as it has no authority to determine parole digibility. The
inmates in the present action are not asking the circuit court to review whether the parole board is
following ther satutorily mandated duties and requirements regarding determining parole digibility; but
rather the inmates are requesting that the circuit court itself should weigh the factors used for parole
eigibility and determine itself whether each inmate petitioner is entitled to parole. Again, our holding
today does not preclude inmate gppedls to the circuit court concerning a condtitutional matter; but
rather we are holding that under the present circumstances the circuit court lacks jurisdiction to
adjudicate the merits of plaintiffs clamsthat they are entitled to parole under the application of certain
parole factors.



CONCLUSION

113.  TheCircuit Court of Sunflower County did not havejurisdiction over thismetter. For thisreason,
we nead not addresswhether the Parole Board abusad itsdiscretion or violated the plaintiffs rightsto equa
protectionunder the United States Condtitution or whether Rlaintiff Miller hed anding to participateinthis
action Therefore, we affirm the drcuit court's judgment.
M14. AFFIRMED.

SMITH,P.J.,,ANDWALLER,J.,CONCUR. CARLSON, J., CONCURSIN PART
ANDINRESULTWITHOUT SEPARATEWRITTENOPINION.GRAVES,J.,CONCURS
IN RESULT ONLY. COBB, J., CONCURS IN PART AND IN RESULT WITH

SEPARATEWRITTENOPINIONJOINEDBY PITTMAN,C.J.,,AND CARLSON,J.DIAZ
AND EASLEY, JJ., NOT PARTICIPATING.

COBB, JUSTICE, CONCURRING IN PART AND IN RESULT:

115. | agreethat thetrid judge sdecison to digmissthisaction wastheright result. | write separatdly,
however, in order to predude possible misunderstanding caused by thehddinginthetrid court andinthe
mgority opinion that thetrid court has no jurisdiction in this matter.

116. After acompletereview of therecord, whichinduded the 39 page pro se complaint with 64 pages
of atached exhibits, the drcuit court judge dismissed with prgudice the action filed by Cotton and nine
of hisfdlow inmates (heredfter “inmates’), dating: “this Court finds thet the procedures followed by the
Missssppi parole board in granting or denying parole do not, in any way, violate Petitioners

constitutional rightsand are not arbitrary.”(emphess added). The judge then condluded thet
“[this Court] lacks jurisdiction over thismatter.” In hisinitid order, he sated “thet each petitioner whoiis

dighle for parole has received a parole hearing” and that “[a]t each parole hearing, the parole board



properly considered the criteria found in Section 47-7-47* [dc] of the Missssppi Code in meking a
determination to deny parole” He correctly cited Scales v. Mississippi State Parole Board, 831
F.2d 565 (5th Cir. 1987) (in Missssppi, the absolute discretion conferred on the Parole Board affordsa
prisoner no condtitutionaly recognized liberty interest) and correctly declared that the parole board had
absolute discretion over parole matters and exdusive authority to grant or deny parole, pursuant to Miss
Code Ann. 847-7-5. Infact, the inmates had aready conceded both these points of law in paragraph
3 of ther complaint. However, Scal es does not datethat adreuit court lacksjurisdiction over all dams
concerning parole

917.  Cotton and the other inmates subssquently filed a mation for rdief from judgment pursuant to
M.R.C.P. 60(b), daming that Scal es was erroneoudy usad as the Sandard of law because the plaintiffs
did not dlegeadue processor liberty interest, and the court failed to addressanumber of dams presented
in their complaint, induding, among others, violation of the equd protection provisons of the Fourteenth
Amendment, and arbitrariness. The dircuit judge congdered the mation, and in his order he again
acknowledged that the petitioners complaint dleged that “they had been denied parole based on
uncondtitutiond, arbitrary proceduresexercised by the paroleboard.” Hethenreiterated hisearlier finding
that the drcuit court lacked jurisdiction over the actions of the parole board. However he dso further
addressed, dbeit summarily, the dlegations of the inmates, and again ruled that “the actions of the pardle
board did nat in any way vidlate the condlitutiond rights of Petitioners’ and “the parole board in each of
the petitioners parolehearingsused the criteriaaccepted by the Mississ ppi Supreme Court and proscribed

[dc] by Missssppi Law indetermining to deny Petitioners pardle” Althoughtheorder did not specificaly

4 Miss. Code Ann. § 47-5-17 contains a partial listing of the criteriato be considered by the
Parole Board.



address eech of theinmates daims, the court obvioudy responded to theinmates: daims, ruled summirily
on the merits of the daims, and found no violations. In both orders the dircuit court Sates thet it lacks
juridiction, but then discusses the merits. In the present case, the inmates dearly acknowledge Sate, on
the second page of their complaint, thet “[p]laintiffs know they have no Due Processrightsto parole’ and
“no liberty interest in being rdleased on parole” However, theinmatesdso dlege, asacknowledged inthe
mgjority opinion, “errors with regard to drcuit court jurisdiction,. . . equd protection violaions, and
ganding asto plantiff Anthony Miller.” Mg. Op. a 1 1.

118. Themgority datesat leedt fivetimesthet thedrcuit court did not havejurisdiction over thismetter.
In my view, ther the drcuit court has jurisdiction to decide the issues before it, or it doesnot. Since it
aummaily consdered some of the issues and correctly ruled on their merits, how can it be said to “not
have jurisdiction”? In my view, the judge correctly dismissed the inmates: complaint, but it should have
beendismissad for fallureto sateadam upon which rdief can begranted. M.R.C.P. 12(b)(6). Although
the inmatesimproperly sought rlief under Rule 60(b), the Parole Board induded “fail[ure] to dateadam
for which rdief can be granted” as one of its affirmative defenses

119. Themgority givestwo judtificationsfor thedrcuit court’ sdismissd. Frd, the drcuit court lacked
datutory jurisdiction because Title 47, Chapter 7 of the Miss Code does hot contain amandate granting
the court jurisdiction over goped's concerning parole. Mg. Op. a 1 10. Second, the mgority Satesthet
“dthough aconditutiond chalenge can judtify theassertion of jurisdiction, under the present drcumstances
the plaintiffs falled to date a dam sufficent for the drcuit court to assart juridiction.” 1d. 111. The
mgjority goes on to find that our Sate courts have a duty to hear and adjudge cases concerning
condtitutiond issues despite a datutory mandate, but then Sates that “thet duty only arises when certain

criteria are met.” It offers, however, no criteria to be used in the present Stuation. In support of this

10



position, the mgority dites four cases’, dl of which are 42 U.S.C. § 1983 cases, and none of which are
on point. The inmates do, however, devote two paragraphs of their complaint to a generd § 1983
dlegation thet the process and method used by the Parole Board to determine whether to grant or deny
pearole have deprived them of rights under the eighth and fourteenth amendments, and that they have no
adequate remedy a law. Thetrid court did not addressthisdam.

120. Inmyview, Justusv. State, 750 S0.2d 1277 (Miss. Ct. App. 1999), arising out of very Smilar
facts and drcumstances, illudrates a practica gpproach and andyss Jusus was denied parole and filed
apetition for awrit of habeas corpus, dleging that he was denied equd protection and due process when
he was denied pardle. 1 d. a 1278. Thetrid judge dismissed thedam, and theinmate gppeded.| d. The
Court of Appeds unanimoudy affirmed thetrid court, but did not addresswhy the trid court dismissed
the case, nor did it addressthe juridiction of the trid court (though it did empheasize the discretion of the
Pardle Board). However, thetrid court did address Jusus salegations of equd protection violationsand
ultimatdy found no merit in the equ protection daim. 1d.

21. Theinmatesinthecasesubjudicehavedso assarted an equd protection daim. Whilethemgority
dates thet cartain condtitutional challenges can judtify the jurisdiction, it goesonto sy  thet “under the

present drcumdances, the plantiffs faled to date a dam ‘suffident’ for the drcuit court to assart

Barrett v. Miller, 599 So. 2d 559 (Miss. 1992) (arising out of actions by law enforcement
officersin the course of searching a home);

Starnesv. City of Vardaman, 580 So. 2d 733 (Miss. 1991) (action filed by a State inmate
who wasinjured while on awork detail);

City of Mound Bayou v. Johnson, 562 So. 2d 1212 (Miss 1990) (action filed by an arrestee
agang the city and police officer for injuries a time of arrest);

Marx v. Truck Renting & Leasing Ass' n, Inc., 520 So. 2d 1333 (Miss. 1987) (case
brought in regard to state taxes on nonstate leased equipment).
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juridiction” Mg. Op. 111. However, it givesno indght asto the point & which such suffidency creetes
dreuit court jurisdiction.

122.  Inmy view, thedrcuit court hed jurisdiction to decide the present case. Although the drcuit court
hasno juridiction to review the Parole Board' s determinations and decide whether they were correct, the
drauit court does have juridiction to determine whether or not the Board acted arbitrarily or in
contraventionof equd protection. Whilethedircuit court may not beabletor ender or deter mine parole
decisons, the inmates incarcerated in Sunflower County should be able to seek the protection of
condtitutiondly protected rightsin the Circuit Court of Sunflower Courty.

123.  Inthecasea bar, dthough finding it had no jurisdliction, thetrid court did consider whether or not
the process and decison of the board was arbitrary and concluded that the Board did not abuse its
discretion. Thoughthetrid court did not addressthe congtitutiona daimswith spedifiaity, it consdered the
entire record before it, and the condtitutiond issues were dearly set forth.

24.  Itiscatanly not my intention to burden the Circuit Court of Sunflower County (or any county) by
requiring it to spend precious time addressng meritless, bare-bones dlegations of various congtitutional
vidaionsin the myriad complantsfiled by MDOC inmates. Apparently thedrcuit judge herefdt that the
inmateshed provided sufficient Spedificity to a leest repond to someof thedlegations. To smply find thet
the dircuit court lacks jurisdiction because the complaint involves aparole board decison, without more,
could midead other judges in Imilar Stuations to dismiss cases for lack of jurisdiction without even
conddering any of thedlegaionsin the petitionsbeforethem. Here, thelearned dircuit judge used theright
process and reeched the right decision, but used somewhat inexact language. | would effirmthedismiss,
but with adearer datement of the goplicable law.

PITTMAN, C.J., AND CARLSON, J., JOIN THISOPINION.

12



